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QUESTION PRESENTED 


In the opinion of appellee the following question is 
presented: 

(1) Whether, the trial judge properly denied appel¬ 
lant’s motion for judgment of acquittal on evidence 
clearly showing guilty knowledge in the aiding and 
abetting in the unauthorized use of a vehicle, and where 
the evidence also indicated larceny of the contents of 
said automobile by appellant? 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

By an indictment filed March 30, 1953, appellant was 
charged in one count with the “unauthorized use of a 
vehicle” on or about February 23, 1953, within the District 
of Columbia, in that he and Albert E. Brown “did take, use, 
operate and remove the automobile of John A. Jackson, 
from a street and did operate and drive said automobile for 
their own profit, use, and purpose without the consent of 
John A. Jackson, the owner of said automobile” in viola¬ 
tion of the District of Columbia Code (1951 Ed.), title 22, 
section 2204 (J. A. 53). A second count of the indictment 
charged appellant and Brown with grand larceny of said 
automobile and its contents, i. e., four vending machines, 
twenty pounds of candy and a canoe paddle, in violation of 
the District of Columbia Code (1951 Ed.), Title 22, section 
2201. (J. A. 53). The charge of grand larceny of said auto- 
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mobile was dismissed by the trial judge but not as to the 
contents of the automobile. (J. A. 38). 

Appellant was arraigned on April 2, 1953 and entered a 
plea of not guilty (J. A. 54); he was tried by a jury, June 
9-10, 1953 and received a verdict of guilty. (J. A. 47). 
After denial of a motion for a new trial on July 3,1953 (J. A. 
48-52), appellant was sentenced on July 10, 1953 to 16 
months to 4 years imprisonment on each of the two counts, 
the sentences to run concurrently. 

The evidence adduced may be summarized as follows: 

Mr. John A. Jackson testified that he was the owner of a 
1949 “yellow” Ford convertible automobile and that on Feb¬ 
ruary 23,1953, at 1:30 A. M., he parked it in the 100 block of 
California Street, N. E., District of Columbia, near Union 
Station (J. A. 2) (R. 18); 1 that the car was locked and on 
his return at 5:00 A. M., on Tuesday morning, February 24, 
1953 (R. 14-15), the car was missing. (R. 15). Mr. Jackson 
testified that the 1949 Ford contained four vending machines 
with candy in them (J. A. 3) (R. 15) and a canoe paddle. 
(R. 16). At approximately 11:00 A. M. on the morning of 
the 24th, Mr. Jackson stated that he accompanied Sergeants 
Shelton and Reid of the Metropolitan Police to Berwyn, 
Maryland, where his Ford was located— 

Q. What was the condition of the automobile at that 
time, Sir? 

A. Well, it had the left wing window had a small hole 
where it had been pierced in evidently to open the lock. 
Part of the machines and the glass in the machines was 
scattered all throughout the car. 2 

It had Maryland license plates on it—it still had the 
Iowa license plates on it but had the Maryland license 
plates over the top (J. A. 3). 3 


1 Mr. Jackson testified he was employed as a Postal Transporta¬ 
tion Clerk in Union Station. (R. 14, 18). 

2 Mr. Jackson clarified this statement on cross-examination to 
mean that no mechanical parts of the machines were found in the 
car, other than the broken glass and candy. (R. 17-18). 

3 On cross-examination Mr. Jackson explained he was recently 
discharged from the service and that his car carried Iowa license 
plates rather than D. C. plates. (R. 17-18). 
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Aldon Page Gold, fifteen years of age, agreed to testify 
for the government although an accomplice in the instant 
crime (J. A. 4) and related that at about 8:30 P. M., Feb¬ 
ruary 22,1953 while in codefendant Brown’s house in Brook- 
land, Maryland, a person named “Bob Roudabush” stopped 
and inquired if Gold, Brown and Brown’s wife would like 
to drive to Washington, D. C., to which they all agreed. 
(J.A. 4) (R. 41). Gold stated the automobile Roudabush 
drove was a “black” 1949 Ford. (J.A. 4). Upon their ar¬ 
rival in Washington, Gold testified they looked for appel¬ 
lant’s apartment and, in the process Brown and his wife left 
the black Ford but were later rejoined with them when ap¬ 
pellant was discovered by Gold and Roudabush walking 
along a street. (J.A. 4-5). 

This hour was 11:30 P. M., approximately, and the group 
thereafter purchased some beer and later left Brown’s wife 
at appellant’s apartment at about 12 or 12:30 P. M. (J. A. 
5). Then Gold testified that he in company with Brown, 
Roudabush and appellant “[after that we went out with 
the intention of stripping a black Ford we had” i. e., to 
remove the “seat covers and mirrors and things like that” 
(J. A. 5); but “somebody said the car was too hot to go 
back to Baltimore in, so we went to see if we could get 
another car and we got a ’51 Mercury” (J. A. 5). 4 

Gold testified that after stealing the 1951 Mercury auto¬ 
mobile the group divided up with Gold and Roudabush in 
the Mercury and appellant and Brown in the stolen “black 
1949 Ford (J. A. 6). After driving around Washington the 
group then reversed cars, with appellant and Brown in the 
Mercury (J. A. 6). Thereupon the group proceeded to 
Union Station in the District of Columbia, at about 1:30 
A. M., on February 23, 1953. Gold testified that at Union 
Station appellant departed for about five minutes to get 
Mrs. Brown nearby in his apartment; 5 that Bob Roudabush 
during appellant’s absence stole a 1949 “yellow” Ford 
convertible (J. A. 6) from a place “right across from where 

4 Gold affirmed on redirect that the “four” of them discussed steal¬ 
ing another car at this time. (J.A. 12-13). 

5 407 Second Street, N.E. (J.A. 19). 
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we was parked” (J. A. 7); and that after appellant returned 
with Mrs. Brown” [we] changed the plates, took them off” 
(J. A. 7). 

Thereupon, appellant, Brown and Mrs. Brown departed 
for Baltimore in the 1951 Mercury and Roudabush and 
Gold departed in the “yellow” 1949 Ford convertible 
(J. A. 7). While enroute Gold testified that, the group 
again returned to Washington to get Gold’s coat left in 
Williams apartment (J. A. 7) and that on this occasion 
(( we took the candy machines out and put them in the Mer¬ 
cury ”, i. e., took the machines from the “yellow” Ford 
convertible. (J. A. 8). “I was there and Roudabush, and 
his wife, and Williams was up in his apartment” (J. A. 8).° 
At about 2:30 A. M. the group once again headed to Balti¬ 
more and Gold stated that while enroute the cars stopped 
on a side road, where license plates from the “black” Ford 
abandoned in Washington, were attached to the “yellow” 
Ford convertible. (J. A. 8). 6 7 

Once in Baltimore, Gold testified that appellant then 
took the “yellow” Ford to drive back to Washington, and 
the others proceeded in the Mercury to Brookland, Mary¬ 
land. 

On cross-examination, Gold testified that in the transfer 
of the candy machines, all the machines were placed in the 
Mercury; that later when they stopped to change plates 
he broke open one of the machines and one of the three 
machines in the Mercury was also broken at that time: 

Q. Who broke them open in the Mercury? 

A. I don’t know; I wasn’t riding in the Mercury. 

Q. How do you know they were broken open in the 
Mercury? 

A. Because when we changed plates I went up and 
got one of them out and three of them was broken. 

• •••••• 


6 Gold first stated with respect to the transfer of the candy ma¬ 
chines that “we” took them out and put them in the Mercury, and 
then he stated “Brown” did it (J.A.); and on cross-examination he 
stated that “he and Roudabush” took the property from “Jackson’s 
Ford” and placed it in the Mercury automobile. (J.A. 10). 

7 Mrs. Brown testified for the defense that this stop to change 
plates was never made. See footnote 13, infra. 
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I don’t know if all three of them was broken open, 
but one of them was (B. 47-48). 

Next, Trooper Jack Davis of the Maryland State Police 
testified that at 3:30 A. M., on February 23, 1953 he gave 
chase to a “yellow” Ford convertible driving South at 
“an excessive rate of speed” on U. S. Route 1 between 
Laurel, Maryland, and the District of Columbia; that a 
mile North of Beltsville the car was traveling at 70 miles an 
hour; that after passing the traffic light in Beltsville the 
police car pulled beside the “yellow” Ford and displayed a 
“Stop Police” light to the vision of the Ford driver, and 
that the Ford thereupon rapidly increased speed. (J. A. 14). 
The trooper stated the Ford went through a 40 mile zone 
in Berywyn at 80 to 85 miles per hour; that it went through 
three red lights; and that at a point one mile South of the 
North entrance to the University of Maryland the vehicle 
made a turn into a dead end street, and come to an abrupt 
halt. (J. A. 14-15). The driver of the Ford, appellant, 
alighted and dashed into a wooded field and the Troopers 8 9 
with the aid of a search light located appellant hiding in 
some bushes. (J. A. 15). Davis stated the vehicle® had 
Maryland tags placed over Iowa tags (J. A. 15) and on the 
floor of the car was the remains of a broken vending ma¬ 
chine. (J. A. 16). 10 

Detective sergeant William R. Shelton of the Metro¬ 
politan Police testified to interrogating appellant on Feb¬ 
ruary 24, 1953 (J. A. 17) and of appellant relating a story 
of his possession of the stolen “yellow’ Ford but later in 
the police headquarters appellant requested permission to 
phone his girl friend to “Well, I will go by her advice” 

8 David L. Hall, Trooper of the Maryland State Police testified 
that he was with Davis on the evening of the arrest and corroborated 
Davis’ testimony. 

9 Trooper Davis stated the Ford was running by the use of a ball 
of tinfoil placed behind the car switch and a Ford Key, which could 
be inserted in the switch but could not otherwise turn the switch 
lock on. (R. 63). 

10 Sergeant Shelton of the Metropolitan police testified with re¬ 
spect to the yellow' convertible: “There was some broken glass and 
all over the floor it was just covered with these green mints and the 
glass from the bowl which holds the mints in the machine was broken 
on the floor. (JA. 20). 
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(R. 74). After the phone call, Shelton testified that ap¬ 
pellant stated: “She advised me to tell the police the truth” 
(R. 74). 

Thereupon, the sergeant related that appellant admitted 
to him that while walking South at 3rd and H Street, N. E., 
a “black” Ford approached him; that he recognized the 
occupants as Roudabush, Gold, Brown and Brown’s wife; 
that he learned at this rneeing the “black” Ford was stolen, 
and that he drove this Ford to his apartment at 407 Second 
Street N. E., where Mrs. Brown was left (J. A. 1S-19). 
Appellant also admitted driving this car to 13th and D 
Streets, N. E., a Safeway Store parking lot, where Rouda¬ 
bush and Gold stole the 1951 Mercury wrhile appellant and 
Browrn remained in the Ford. (J. A. 19). They next pro¬ 
ceeded to the triangle in front of Union Station, where 
appellant admitted he was “present” when Gold and Rou¬ 
dabush stole the “yellow” Ford convertible (J. A. 19), and 
that he asked them “why they had got the Ford convertible 
and they told him that they wanted to keep the car for their 
own use in Baltimore, that the other car was stolen there 
[black Ford] and that they didn’t want to go back in it” 
(J. A. 20). Appellant also admitted his presence "when 
“the tags, and changes were made” of the “Yellow” Ford 
license plates in the District (J. A. 20), and that only Mrs. 
Brown was in his apartment at this time (J. A. 22). Ap¬ 
pellant also admitted driving the stolen Mercury to Balti¬ 
more. (J. A. 21). 

Detective sergeant Siguard Ostenso, of the Metropolitan 
Police, identified a signed statement made by Appellant, 
in substance the same as the admissions made to sergeant 
Shelton, ie, appellant know the “black” Ford was stolen 
as well as the Jackson “yellow”’ Ford convertible while 
he was still present in the District of Columbia and that 
his purpose in driving the Jackson Ford back from Balti¬ 
more w*as to return the stolen car to its place where taken 
(J. A. 25). 11 

11 Sergeant Joseph Rice, of the Baltimore Police Department, 
testified that in interrogating Roudabush he stated that appellant, 
with Brown and his wife, returned to Baltimore in the stolen Mer¬ 
cury. (J.A. 28). 
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For the defense Police Officer, Charles F. Willner, of the 
Baltimore City Police Department, testified to the recovery 
in Baltimore of the 1951 Mercury and identified defense 
exhibit No. 1, a portion of a candy vending machine found 
in the Mercury. 12 

Mrs. Betty Brown, was called for the co-defendant Albert 
Brown but in so far as her testimony is pertinent to apel- 
lant’s case, she stated appellant did drive the “black” Ford 
stolen in Baltimore (J. A. 33); that they went out to drink, 
and later returned to appellant’s apartment w r here she was 
left while the group continued driving (J. A. 33). Mrs. 
Brown also testified that appellant called for her “around 
one or two o’clock” in the morning, February 23, 1953, 
and that outside the apartment were two different cars, 
in which they departed for the trip to Baltimore (J. A. 
34-35.) 13 

Counsel for appellant finally stipulated that a candy 
vending machine found in the 1951 Mercury, and defense 
exhibit No. 1, “belongs to John A. Jackson, the owner of 
the Ford automobile, and was one of the four machines 
alleged to have been in his Ford automobile at the time it 
was taken;” and thereupon the defense rested (J. A. 35). 

STATUTES INVOLVED 

Title 22, §2201, D. C. Code (1951 Edition) provides: 

Whoever shall feloniously take and carry away any¬ 
thing of value of the amount or value of $50 or upward, 
including things savoring of the realty, shall suffer 
imprisonment for not less than one nor more than ten 
years. 

Title 22, §2204, D. C. Code (1951 Edition) provides: 

Any person who, without the consent of the owner, 
shall take, use, operate, or remove, or cause to be taken, 

12 Mrs. Virginia George merely testified to the whereabouts of 
appellant prior to meeting the group in the "black” Ford from 
Baltimore. (J.A. 30-31). 

13 Mrs. Brown stated that she couldn’t recall stopping enroute to 
Baltimore to change license plates on the yellow Ford convertible. 
(J.A. 35). 
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used, operated, or removed from a garage, stable, 
public or private highway, park, parkway, street, lot, 
or other building, or from any place or locality on a 
field, inclosure, or space, an automobile or motor ve¬ 
hicle, and operate or drive or cause the same to be 
operated or driven for his own profit, use, or purpose 
shall be punished by a fine not exceeding one thousand 
dollars or imprisonment not exceeding five years, or 
both such fine and imprisonment. 

SUMMARY OF ARGUMENT 

I 

Where, the court on a motion for judgment of acquital 
must view the evidence most favorably to the government 
and give to the jury the right to weigh the evidence, draw 
justifiable inferences of fact, and determine the credibility 
of witnesses, prima facie evidence of guilty knowledge in 
the aiding and abetting in the unauthorized use of a vehicle 
is sufficient to warrant the court in allowing the jury to 
receive the case. 

II 

Where, the evidence demonstrates that appellant had in 
his possession or control stolen items in value greater that 
$50, reasonably knowing the same to be stolen, such evidence 
was prima facie sufficient to warrant the court in denying 
a motion for judgment of acquital of grand larceny. 

I 

Where the Evidence Indicates Scienter, and Actual Participa¬ 
tion in the Unauthorized Use of a Vehicle, the Denial of a 

Motion for Judgment of Acquittal Is Proper. 

Appellant alleges that the court erred in refusing to grant 
a judgment of acquittal u 1 i upon the evidence produced 
by the government when the evidence failed to prove (A) 
that appellant knew of or was a party to the original taking 
of the complainants automobile, or his personal property, 
(B) that the appellant was an accomplice to, or partici¬ 
pated in the crimes for which he was indicted” (Br. 9). 

14 Motion for judgment of acquittal (J.A. 25-27). 
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The issue raised by appellant requires this court to view 
the evidence most favorably to the Government, United 
States v. Horton, 180 F. 2d 427 (7th Cir. 1950); See Alfonso 
Thomas v. United States, 93 U. S. App. D. C. —, No. 11912, 
decided March 4, 1954; Curley v. United States, 81 U. S. 
App. D. C. 389, 160 F. 2d 229 (1947), cert, denied 331 U. S. 
817. 

The evidence will demonstrate appellant was properly 
charged, in count one of the indictment (J.A. 53), as a 
principal in the crime of “unauthorized use of a vehicle” 
where he did “aid and abet” in that use with full knowl¬ 
edge that such aid was being criminally rendered. Section 
104, Title 22, District of Columbia Code (1951 Ed.), abol¬ 
ished the distinction between a principal and an accessory 
in that “in prosecutions for any criminal offense all persons 
advising, inciting, or conniving at the offense, or aiding or 
abetting the principal offender, shall be charged as prin¬ 
cipals and not as accessories.” 

Responsibility for crime is not limited under the District 
of Columbia Code, supra, or the federal statute, 18 U. S. C. 
§ 2 15 to those who do the overt act. It extends to all who 
knowingly and willingly engage or abet therein within the 
statute defining a principle, United States v. Pritchard, 55 
F. Supp. 201, 203 (D.C. W.D.S.C. 1944), affirmed Waters v. 
United States, 145 F. 2d 240 ( 4th Cir. 1944)—“Aiders and 
abettors may be indicted, tried and convicted as principals” 
ibid. 

Appellant, who assisted in the commission of the crime 
may at the pleader’s option be charged directly with the 
commission of the crime, and such an indictment would 
be supported by evidence that appellant aided and abetted 
in its commission. United States v. Carengella, 198 F. 2d 
3, 6-7 (7th Cir. 1952), cert, denied 344 U. S. 881; Von Patzoll 
v. United States 163 F. 2d 216, 219 (10th Cir. 1947); Alex¬ 
ander v. United States, 95 F. 2d 873, 880 (9th Cir. 1938), 
cert, denied 305 U.S. 637. 

15 “ (a) Whoever commits an offense against the United States, or 
aids, abets, counsels, commands, induces, or procures its commis¬ 
sion, is a principal.” 
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As was stated in the case of Pearson v. United States, 
192 F. 2d 681, 695 (6th Cir. 1951): 

One who, with knowledge of the commission of a crime, 
assists in its execution, may not escape the penalty 
merely because another is the dominating or controll¬ 
ing actor in effectuating the criminal purpose. In 
such a case, the one who assists would be liable as an 
aider and abettor. 

The meaning of aid and abet is to “conciously share in 
the criminal act,” Nye and Nissen v. United States, 336 U. 
S. 613, 619, 69 S. Ct. 766, 93 L. Ed. 919 (1948); United 
States v. Johnson, 319 U.S. 503, 518, 63 S. Ct. 1233, 87 L. Ed. 
1546 (1943), and assisting the perpetrator of the crime, 
United States v. Williams, 341 U.S. 58, 64, 71 S. Ct. 595, 95 
L. Ed. 747; United States v. Carengella, supra. 

The Supreme Court summarized these principles in Nye 
and Nissen v. United States, 336 U.S., supra, at pages 618- 
619, as follows: 

The trial court charged that one “who aids, abets, 
counsels, commands, induces, or procures the commis¬ 
sion of an act is as responsible for that act as if he 
committed it directly.” That theory is well engrained 
in the law. See— United States v. Johnson, 319 U.S. 
503, 518; United States v. Dottenveich, 320 U.S. 277, 
281. 

In order to aid and abet another to commit a crime 
it is necessary that a defendant “in some sort associate 
himself with the venture, that he participate in it as in 
something that he wishes to bring about, that he seek 
by his action to make it succeed.” L. Hand, J;, in 
United States v. Peoni, 100 F. 2d 401, 402. 

1. The evidence 

The government evidence clearly shows that appellant 
became a party to the crime of unauthorized use of a ve¬ 
hicle by affirmatively and knowingly uniting himself with 
a venture 18 of possessing the automobile against the in¬ 
terest of the owner; removing same from the District of 

16 See United States v. Dallaro, 99 F. 2d 781, 783 (2nd Cir. 1938). 
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Columbia and attempting the reentering of said automobile 
in the District. Thus, where appellant alleges “Nor did 
he render assistance to or have knowledge of the guilty 
purpose of the others, without which he cannot be con¬ 
victed,’ ’ belies the record. 

The principal in this crime was “Bob Roudabush” who 
on the night of February 22, 1953 stole a black 1949 Ford 
in Baltimore, Maryland, and drove this automobile to the 
District where he subsequently met appellant at 10:30 P. M. 
(J. A. 4). Upon the occasion of this first meeting with 
Roudabush appellant discovered that said Ford was 
“stolen” 17 and with such knowledge drove this Ford to his 
own apartment. 

The accomplice, Aldon Gold, testified for the government 
that appellant, in company with Roudabush, the accomplice 
and co-defendant Brown, drove this black Ford away from 
appellant’s own apartment at about 12:00 or 12:30 P. M. 
for the mutual “intention of stripping the black Ford” 
(J. A. 5). But upon a suggestion of one in the group that 
the Ford was too “hot” to return to Baltimore in (J. A. 5), 
appellant then drove the Ford to a Safeway Store parking 
lot, at 13th and D. Streets, N. E., where appellant remained 
in the Ford while Gold and Roudabush made a successful 
steal of another automobile. (J. A. 19). This was a 1951 
Mercury. (J. A. 19). 

Thereafter appellant drove the Ford as he admitted to 
detective sergeant Shelton to the “unit block” of E Street 
N. E. (Union Station), 18 where the subject automobile of the 
indictment was next stolen by Roudabush. (J. A. 6, 19). 
This was a 1949 “yellow” Ford convertible, owned by John 
A. Jackson, of the District of Columbia. (J. A. 2-3). 

These prior incidents of appellant’s criminal conduct is 
here permissible, in that “[ejvidence that similar and re- 

17 This knowledge was admitted verbally to detective sergeant 
Shelton (JA. 18-19) and voluntarily corroborated in a signed state¬ 
ment by appellant: “I said where did you get the car? He said 
we stole it” (JA. 25). 

18 Gold testified that they switched cars and appellant finally 
ended up driving the stolen Mercury back to Union Station. (J.A. 
6 ). 
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lated offenses were committed in this period tended to show 
a consistent pattern of conduct highly relevant to the issue 
of intent” or appellant’s guilty knowledge, Nye and Nissen 
v. United States, 336 U. S. supra, at page 618. Of course, 
appellant cannot be convicted of the present offense by the 
mere proof that he has committed some other like offense 
but when a question of intent or scienter is involved with re¬ 
spect to an aider and abettor it is proper to introduce evi¬ 
dence of other like offenses for the purpose of showing the 
actual intention or guilty knowledge of appellant. United 
States v. Platt, 156 F. 2d 326, 327 (7th Cir. 1946). 

This court stated in Bracey v. United States, 79 U. S. App. 
D. C. 23,142 F. 2d 85 (1944): 

# • # [E]vidence of other criminal acts has been 
held admissible by this court when they are so blended 
or connected with the one on trial as that proof of one 
incidentally involves the other; or explains the cir¬ 
cumstances thereof, or tends logically to prove any 
element of the crime charged. Such evidence is ad¬ 
missible if it is so related to or connected with the 
crime charged as to establish a common scheme or 
purpose so associated that proof of one tends to prove 
the other, or if both are connected with a single pur¬ 
pose and in pursuance of a single object; as well as to 
establish identity, guilty knowledge, intent and motive. 

See Witters v. United States, 70 App. D. C. 316, 318, 106 
F. 2d 837 (1939); United States v. Sebo, 101 F. 2d 889 
(7th Cir. 1939); Means v. United States 62 App. D. C. 118, 
119, 65 F. 2d 206 (1933). 

Also under the aider and abettor doctrine, the court in 
the case Colasacco v. United States, 196 F. 2d 165,167 (10th 
Cir. 1952) stated: 

Other evidence which would have been admissible 
against the principal may be admitted in evidence to 
prove the guilt of the principal on the trial of the aider 
and abettor. 

Proceeding thus to a consideration of the “unauthorized 
use of the Jackson Ford,” in that appellant did aid and 
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abet therein, 19 we have a conflict in the evidence as to 
whether appellant was present at the scene of the actual 
breaking into of the Jackson Ford by Roudabush. 20 

Accomplice Gold testified that the Jackson Ford was 
parked 45 to 50 feet away from where the group parked the 
stolen Mercury and black Ford (J. A. 7), and that while 
appellant “left and went up to his apartment to get Brown’s 
wife” (J. A. 6) Roudabush stole the Jackson Ford. (J. A. 
6-7). Gold was specific in that appellant was gone at this 
time for “five minutes” and that he “walked” to his apart¬ 
ment to get Mrs. Brown who was there located during the 
period of the commission of these crimes. (J. A. 6). 

However, detective sergeant Shelton testified that appel¬ 
lant admitted that he knew the car was stolen; that he was 
there when the car was stolen (J. A. 22). In particular, the 
detective related the admission with respect to stealing the 
Jackson Ford, as follows: 

Q. Now, did Williams tell you where he was when 
that took place ? 

A. He was seated in the Ford, in the black Ford. 

Q. He told you that, sir? 

A. He parked it and he sat there and they walked 
across the street and got the Ford, and they brought it 
back and he asked them why they had got the Ford con¬ 
vertible and they told him that they wanted to keep the 
car for their own use in Baltimore, that the other car 
was stolen there and that they didn’t want to go back 
in it. 

Q. When you say “they”, sir, can you particularize 
that, sir? 

A. Gold and Roudabush. 

Q. And where was Brown? 

A. Brown was in the Ford at that time with Williams 
(J. A. 19-20). 

Gold had testified that “Roudabush went and got it by 
himself” (J. A. 9); that he, Gold, was over by the Mercury 


19 Of this crime, there is independent evidence, exclusive of the 
prior criminal acts. See Crawford v. United States, 91 U.S. App. 
D.C. 234, 198 F. 2d 276 (1952). 

20 See the testimony of Trooper Jack Davis on how this car was 
stolen by the use of a ball of tin-foil and a dummy key (R. 63). 
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25 or 50 feet from the Jackson Ford but that he didn’t see 
Roudabush steal the Jackson Ford (J. A. 12). When Gold 
on cross-examination was asked “who was with you at the 
Mercury?”, he replied “Brown” (J. A. 12). 

In appellant’s signed statement, he stated “Brown and 
his wife went up to my place with me; while we were in there 
Bob [Roudabush] stole this convertible a 1949 Ford” 
(J. A. 25). 

Whether appellant was or was not present at the stealing 
of the Jackson Ford is a conflict in the evidence for the 
jury’s consideration; but the evidence is prima facie suffi¬ 
cient to prove that (1) the principal Roudabush stole the 
Jackson Ford, and (2) that appellant had guilty knowledge 
of this fact. Thus, appellant’s signed statement reads: 

—[S]o I said what did you have to steal that for; he 
said I want the convertible to keep. I said this one 
(meaning the 1950 Ford Sedan) is good enough to go 
back in; he said no, we stole that in Baltimore, Mary¬ 
land,—(J. A. 25). 

In the case of United States v. Horton, supra, at page 431, 
the court set down the important issue: 

As was said in Morgan v. United States, 10 Cir., 159 
F. 2d 85, 87: “One cannot aid and abet in the com¬ 
mission of a crime unless there is another who has com¬ 
mitted the offense. In other words, one cannot be an 
aider and abettor of himself in the commission of an 
offense. Obviously therefore, one cannot be found 
guilty under a charge of aiding and abetting in the com¬ 
mission of an offense unless there is satisfactory evi¬ 
dence not only of his participation but also that another 
for whom he was acting was connected with the of¬ 
fense.” See also Von Patzoll v. United States, 10 Cir., 
163 F. 2d 216, 219; Beauchamp v. United States, 6 Cir., 
’54 F. 2d 413, 415; Yenkichi Ito v. United States, 9 Cir., 
64 F. 2d 73, 75. 

See Ennis Foster v. United States, 93 TJ. S. App. D. C. —, 
decided April 15,1954. 

The charge here is “unauthorized use of the Jackson 
Ford.” Unauthorized use is demonstrated by a general 
intent to temporarily appropriate the vehicle for a use in- 
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consistent with the rights of the owner. This court in the 
case of Proctor v. United States, 85 U.S. App. D.C. 341, 342, 
177 F. 2d 656 (1949) stated: 

It is contended here that the crime involves a specific 
intent to temporarily appropriate the vehicle for a use 
inconsistent with the rights of the owner. That, of 
course, is a necessary result—the natural consequence 
of taking and using a vehicle without consent. But 
nothing in the statutory definition makes that result a 
special element of the offense itself. In our opinion, 
violation of the statute involves only a “general crimi¬ 
nal intent” which may be presumed from doing the 
prohibited acts. 

The jury under the Curley doctrine 21 may reasonably 
believe that appellant was present at the appropriation of 
the Jackson automobile; and it is certain that Roudabush 
was using this automobile in an unauthorized manner under 
the statute, and that appellant had full knowledge thereof. 
Unauthorized use is a “continuing crime”; and anyone 
actively involved in that use, with requisite criminal knowl¬ 
edge, is an aider and abettor. 

It was stated in the case of Morei v. United States, 127 F. 
2d 827, 831 (6th Cir. 1942): 

To constitute one an aider and abettor, he must not 
only be on the ground, and by his presence aid, en¬ 
courage, or incite the principal to commit the crime but 
he must share the criminal intent or purpose of the 
principal. 

Appellant admitted to detective sergeant Shelton that he 
was not only “present” ■when the Jackson Ford was ap¬ 
propriated but on inquiry by the Court: “Did he say who 
it was that took the tags off the black Ford and put them on 
the yellow convertible?”—the detective replied: “He says 
that the tags were changed by Gold and Roudabush, to the 
best of his knowledge, in the presence of all of them except 
Mrs. Brown; at the time Mrs. Brown was at his apartment” 
(J. A. 22). 


21 Curley v. United States, supra . 
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Gold also testified that there was a change of license 22 
plates at Union Station (J. 9. 7), hut stated that enroute 
to Baltimore with the Mercury and the Jackson Ford that 
“we pulled in a dirt road and put the plates that we took off 
of the Ford that we came from Baltimore in, we put them on 
the yellow convertible” (J. A. 8). 23 

It is obvious from the testimony of the government wit¬ 
nesses that appellant aided in the use and removal of the 
Jackson Ford from the District of Columbia. Gold testified 
that when Mrs. Brown once again joined the group they 
departed immediately for Baltimore. (J. A. 7). Rouda- 
bush thus had two stolen automobiles and in order for 
Roudabush to exit the District in the Jackson Ford and re¬ 
tain possession of the stolen Mercury, someone need aid in 
that project. Appellant thus drove the Mercury, taking 
with him Brown and his wife. Gold rode with Roudabush. 
(J. A. 7). 

Once in Baltimore, the subjects switched automobiles and 
appellant was in possession of the Jackson Ford returning 
it to the District when he was apprehended after a desperate 
and wild attempt to flee the police of the state of Maryland. 
(J. A. 13-16). 

It is difficult to appraise appellant’s conduct with his full 
knowledge that a felonious use of the Jackson automobile 
was in progress, without drawing a reasonable inference that 
he shared in the criminal intent and purpose of the principal. 
Appellant appears to have knowingly and voluntarily co¬ 
operated with, advised, encouraged and assisted Rouda¬ 
bush in the commission of the subject crime of “unauthor¬ 
ized use,” regardless of the degree of his guilt. 24 

This Court stated in the case of Curley v. United States, 
supra, 81 U. S. App. D. C., at page 392: 

22 “We changed the plates, took them off.” 

23 Mrs. Brown testified for the defense that the cars did not stop 
enroute to Baltimore to change license plates. (J.A. 35). See foot¬ 
note 13, supra. 

24 In view of the definition announced by this court for an “ac¬ 
complice,” in Tomlinson v. United States, 68 App. D.C. 106, 109, 93 
F. 2d 652 (1937), appellant falls within that definition. 


The critical point in this boundary is the existence or 
non-existence of a reasonable doubt as to guilt. If the 
evidence is such that reasonable jurymen must neces¬ 
sarily have such a doubt, the judge must require ac¬ 
quittal, because no other result is permissible within 
the fixed bounds of jury consideration. But if a rea¬ 
sonable mind might fairly have a reasonable doubt or 
might fairly not have one, the case is for the jury, and 
the decision is for the jurors to make. 

All that was necessary was for the government’s evidence 
to prove facts and circumstances from which it might rea¬ 
sonably be inferred, with sufficient certainty, that appellant 
abetted the performance of the criminal act of unauthorized 
use in such a way as to constitute him a principal offender 
under the provisions of Title 22, Section 105 of the District 
of Columbia Code (1951 Ed.). 23 

The court thus properly denied appellant’s motion for 
judgment of acquittal at the close of the Government’s case. 

“The task of the judge in such case is not easy, for the 
rule of reason is frequently difficult to apply, but we 
know of no way to avoid that difficulty. 

• • • • • 

If the evidence reasonably permits a verdict of acquit¬ 
tal or a verdict of guilty, the decision is for the jury to 
make. In such case, an appellate Court cannot disturb 
the judgment of the jury,” Curley v. United States, 
supra, 81 TJ. S. App. D. C. at pages 393 and 397. 26 


25 See the very adequate instruction of the court to the jury on the 
law of aiding and abetting in the unauthorized use of a vehicle. 
(J.A. 41-42). 

26 The Curley doctrine has been reaffirmed in McGuire v. United 
States , 84 U.S. App. D.C. 64, 171 F. 2d 136 (1948); Pritchett v. 
United States, 87 U.S. App. D.C. 374, 185 F. 2d 438, cert, denied 
341 U.S. 905 (1950); Battle v. United States, 92 U.S. App. D.C. 220, 
206 F. 2d 440 (1953); Thomas v. United States, — U.S. App. D.C. 
— (case No. 11,912, decided March 4, 1954). 
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The Evidence Demonstrates That Appellant Appropriated 

Stolen Property to a Use Inconsistent With the Property 

Rights of the Person from Whom It Was Taken, and the 

Jury Therefore Had a Right to Infer Criminal Intent by 

Appellant to Commit Larcency. 

The intent in larceny is the intent to steal or the intent to 
convert the property of another to the taker’s use. Brown 
v. United States, 35 App. D. C. 548 (1910); Ryan v. United 
States y 26 App. D. C. 74 (1905). As this court stated in 
Pennsylvania, Indemnity Fire Cory. v. Aldridge, 73 App. 
D.C. 161,117 F. 2d 774, 776 (1941); 

# * * the only rule as to felonious intent in larceny 
to which all the cases can be reconciled, is that the in¬ 
tent of the taker must be to appropriate the stolen prop¬ 
erty to a use inconsistent with the property rights of 
the person from whom it is taken. 

Of course, intent cannot always be proven directly be¬ 
cause there is no way of fathoming the operation of the 
human mind. Intent may be deduced from circumstances or 
the acts done that reasonably tend to manifest the mental 
attitude of appellant. In the case of Estep v. United States, 
140 F. 2d 40 (10th Cir. 1943), the court stated: 

* * * Guilty knowledge or criminal intent is usually 
a factual question, peculiarly within the province of 
the jury, and is seldom provable by direct evidence, 
but must be inferred from facts and circumstances 
which reasonably tend to manifest a mental attitude. 

It is patent that appellant knew that Jackson’s Ford was 
stolen, and the complaining witness had testified that within 
this car were four candy vending machines, a canoe paddle 
and twenty pounds of candy. 27 

Witness Gold testified that after the group departed the 
District on the excursion to Baltimore, they turned around 
and returned to the District to retrieve Gold’s coat left be- 

27 The indictment specified the machines were valued at $15 each; 
the twenty pounds of candy at $25, and the canoe paddle at $1.25 
(J.A. 53). 
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hind in appellant’s apartment. (J. A. 7). On this occasion 
Gold testified “we took the candy machines out and put them 
in the Mercury.”— 

Q. You took the candy machines from where, sir? 

A. From the Ford convertible. 

Q. And this was in Washington? 

A. Yes, sir. (J. A. 8) 

Gold answered an inquiry by the court that “Brown” 
made the actual transfer, 28 and that appellant was in his 
apartment at the time. (J. A. 8). Gold, on cross-examina¬ 
tion stated Brown “took two of them and put them in the 
car” [Mercury] (J. A. 10); but stated that all four vend¬ 
ing machines were in the Mercury. (J. A. 11). 28 

There is no dispute in the evidence that the Mercury with 
these machines was driven by appellant; and regardless of 
whether or not he was present at the actual transfer of 
these machines to the Mercury, it is reasonably obvious he 
knew of their presence in the Mercury, and that they had 
not been in the car when he had driven the Mercury prior 
thereto. 30 

This evidence was sufficient to show a prima facie case 
against appellant, 31 and without explanation consistent with 
innocence the jury was not only warranted in receiving this 
evidence, Curley v. United States, supra, but might draw a 
legitimate inference of guilt. Wilson v. United States, 162 
U. S. 613,16 S. Ct. 895, 40 L. Ed. 1090 (1896); Tractenberg 
v. United States, 53 App. D. C. 396, 293 Fed. 476 (1923); 
Wright v. United States, 89 U. S. App. D. C. 70, 189 F. 2d 
699 (1951). 

28 Mrs. Brown testified that her husband was so intoxicated on 
the trip to Baltimore that he was “almost unconscious” (JA. 33). 

28 Appellant’s counsel stipulated at the trial that a vending ma¬ 
chine produced in evidence by the defense was found in the Mercury 
and was the property of complainant Jackson (J.A. 35). 

30 Gold testified that enroute to Baltimore, the cars stopped to 
“change plates”, at which time he broke open one machine in the 
Mercury and that one had already been broken. (J.A. 11). See 
also footnote 18, supra. 

31 See Warner v. United States, — U.S. App. D.C. —, 208 F. 2d 
45 (1953). 
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CONCLUSION 

Therefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 

Lewis Carroul, 

Victor W. Caputy, 
Gerard J. O’Brien, 
Assistant United States Attorney. 
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